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seemed to incorporate too much history in any case, it is in that of 
Great Britain. Here he follows the roots of the constitution back into 
the period prior to the Norman conquest introducing the Witenagemot 
and other very early beginnings. On the other hand, events as late as 
September 1912 (p. 240) are given attention, and the treatment of 
each topic is brought down to the immediate present. 

Such a work has been needed for at least a decade, and will now be 
welcomed particularly by those teachers who offer to undergraduates 
a course in comparative government and who have been using such 
works as Wilson's State or Lowell's Governments and Parties in Conti- 
nental Europe. The first of these contains too much and the second 
too little, and both masterpieces are now enough out of date to be 
troublesome for the busy teacher who is unable to supplement them with 
intimate knowledge of current European affairs. Professor Ogg's book 
with Beard's American Government or Bryce's American Commonwealth 
will admirably meet the needs of such a course. 

Professor Ogg's style has been influenced and not for the worse by 
the fact that he has written extensively for the general public as well 
as for the student, and his book can be called popular in only the best 
sense. He has dealt with facts rather than with opinions or judgments, 
leaving these latter to be supplied by the teacher. Here and there 
(pp. 223, 313, 366) when attention is called to the similiarity or contrast 
which exists between the governments of two countries, the purpose is 
not to go into political philosophy but to clarify the description of the 
government in hand. The scholarship of the book is admirable. On 
nearly every page appear foot-notes, in which are to be found references 
to sources, secondary treatises, handbooks, periodicals and compendia, 
well selected and in numbers large enough to satisfy the appetite of the 
most industrious reader. A real service has been rendered the college 
teacher of government. 

Edgar Dawson. 

The Treaty Making Power of the United States, and the Methods 
of Its Enforcement as Affecting the Police Powers of the States. 
By Charles H. Burr. (Philadelphia: The American Philo- 
sophical Society. Proceedings, vol. 51, no. 206.) 

Mr. Burr's essay, which was awarded on April 20, 1912, the Henry 
M. Phillips' prize of $2000 by the American Philosophical Society, and 
which has since been published in its Proceedings, is a very scholarly 
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piece of work, commensurate with the high standard always maintained 
by the learned society which made the award. There were nine essays 
subitted for the prize, and the committee of judges was composed of 
Hon. Jos. H. Choate, Hon. John C. Gray, Hon. J. M. Dickinson, Hon. 
Henry Wade Rogers, and Hon. James Brown Scott. 

The author has handled his subject in a very succinct and thorough 
manner; his reasoning is for the most part cogent; the work shows a 
great amount of research, and the arrangement is admirable. The 
treatment of the historical development of the treaty making power, 
from the earliest debates in the constitutional convention, through the 
reactionary period under Chief Justice Taney, down to the present time 
is especially comprehensive. 

After a detailed analysis of decisions, Mr. Burr thus summarizes his 
fundamental conclusions: First: A treaty provision, having such ex- 
pressed intention, will of its own force, operate as a federal legislative 
act, and this principal obtains, even though the subject of the treaty 
provision be one committed by the Constitution to the legislation of 
congress. Second: Acts of congress and treaty provisions stand under 
the Constitution on an equal footing, and the last expression of the fed- 
eral will, be it by statute or by treaty, must prevail. Third: treaty 
provisions may operate upon subjects not committed to the legislation 
of congress, and, when so declaratory of the federal will, they operate 
of their own force to annul the constitution or law of any State in con- 
flict therewith. The question presented is whether an exception exists 
to the third conclusion, and specifically whether it be true that treaty 
provisions conflicting with the exercise of a State's police power, are 
beyond the power of the federal government, and consequently invalid. 
Mr. Burr answers this question most emphatically in the negative by 
saying that without qualification of any kind whatever, and without 
limitation by any possible definition of the treaty making power, a 
treaty provision, as the embodied manifestation of the federal will, is 
supreme over any and all State enactments made in the exercise of 
the police power. 

Mr. Burr's views — extremely federalistic to be sure, — are believed to 
be sound. Speaking of article vi of the Constitution which recites that 
the Constitution, acts of congress and treaties shall be the supreme 
law of the land, Mr. Burr says that, "the political critic is capable in 
the interests of party of any brutality of interpretation," and were the 
question free from political significance, no effort, he thinks, would be 
made to escape the evident meaning of the words of this article of the 
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Constitution. In this connection it is a noteworthy fact that Mr. Burr 
makes no mention whatever of the case of Marbury vs. Madison, which 
announced the principle, not fully debated, yet apparently accepted by 
a majority of the greatest minds in the constitutional convention, that 
an act of Congres may be declared void by the courts if contrary to the 
Constitution. Since the pioneer decisions establishing the absolute 
supremacy of treaties antedate Marbury vs. Madison, the opponents 
of Mr. Burr's thesis may, in the absence of a consideration by him of 
this case, belittle the binding effect of these first decisions. Again, after 
reviewing the decisions of the supreme court respecting the exercise of 
state police power, Mr. Burr admits that with the possible exception 
of the passenger cases, the cases which really establish the supremacy 
of treaties have been illustrations of conflict with acts of congress, and 
not with treaties, but he feels no hesitancy in resting his argument upon 
such cases as Gibbons vs. Ogden, because, as he says, no distinction 
exists by virtue of the sixth article of the Constitution between the equal 
and controlling supremacy of the treaty power, and the power of con- 
gress. This line of reasoning may seem at first blush to leave still un- 
answered the question: If treaties and acts of congress are of equal 
force and effect, and if the latter may be unconstitutional, why may not 
the former also be unconstitutional? If, for example, it would be un- 
constitutional for congress to legislate on divorce, or to provide for 
the intermarrige of whites and blacks in Virginia, or of Caucasians and 
Mongolians in California, why, it may be asked, would not a treaty 
which attempted to do these things be equally unconstitutional? 

While Mr. Burr refrains from a consideration of these more difficult 
and hypothetical facts, and confines his discussion to the adjudicated 
cases, he would doubtless agree that such a treaty would be unconsti- 
tional, because, as he explains in his introduction, a colorable exercise 
of a power is not a valid exercise of the power. "To the minds which 
framed the Constitution and within the intendment of that instrument, 
treaties must only contain provisions which in the usual and normal 
intercourse of nations, should properly become the subjects of treaties. 
"It would seem to be unnecessary, if not misleading," Mr Burr continues, 
"to seek any further reason why a treaty may not make the President 
the presiding officer of the supreme court, or deprive the State of Nevada 
of its senators." But, once having determined that a treaty is a treaty 
within the meaning of that word in international usage, it is supreme. 
As Chief Justice Marshall said, the power to tax is the power to destroy, 
but the possible abuse of a power is no argument against its existence, 
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once the clear intent is found to create the power. The real rest of 
the supremacy of treaties, therefore, lies beyond the mere words of the 
Constitution, albeit the treaty power rests upon grant from that instru- 
ment and not upon sovereignty, for as Mr. Burr explains, the basic fact 
of the problem is "that the treaty making power is in its essence a power 
to deal with parties — all other powers granted to the Federal govern- 
ment or reserved to the States, are powers to deal with subjects." A 
treaty is a contract made with another sovereignty. The power thus 
to contract must necessarily be unrestrained, otherwise our govern- 
ment would be rendered powerless in its international relations, a con- 
dition of affairs which existed under the confederation and which 
the framers of our Constitution so zealously sought to remedy. 

Mr. Burr's closing discussion of the methods of enforcement of the 
treaty-making power as affecting the police powers of the States is par- 
ticularly opportune, in view of recent events in California. What he 
says is believed to be sufficient to dispel any existing misapprehension 
as to the inherent power of the Federal Government to insure the en- 
forcement of treaty provisions, and in this connection he offers a wise 
suggestion to amend certain sections of the revised statutes, so as to 
cover treaties. 

William C. Coleman. 

The Old Colonial System, 1660-1754- By George Louis Beer. 
Part I. The Establishment of the System, 1660-1688. In two 
volumes. (New York: The Macmillan Company, 1912.) 

Mr. Beer's volumes offer very little of interest to the student of politi- 
cal science, except so far as the latter is concerned with the economic 
backgrounds of his subject. The treatment here given of the old Brit- 
ish colonial system is everywhere commercial and financial and the 
author expressly excludes from his view the political and constitutional 
aspects of the system as foreign to his purpose. He states, and rightly, 
that British colonial policy was essentially economic in character and 
that any presentation of the application of that policy in the colonies 
must concern itself first of all with trade, commerce, and finance. In 
his grouping of the colonies he substitutes for the customary classi- 
fication based on internal political organization one determined by the 
place which the colonies occupied in the self-sufficing empire, somewhat 
after the fashion of the eighteenth-century distinction between bread 
and sugar colonies, with the southern boundary of Pennsylvania mark- 



